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New Legislation 


The Competition Tribunal was established by the 
Competition Tribunal Act in June 1986. At the same 
time, Parliament enacted the Competition Act. These 
acts replaced the Combines Investigation Act originally 
enacted in 1910. 

The new legislation introduced important changes to 
modernize Canada’s competition law. The purpose of 
the law on competition is to maintain and encourage 
competition in business in Canada. Experience had 
shown that the law did not achieve this objective 
effectively in respect of mergers and monopolies. The 
heart of the problem was that the law used a criminal 
law approach. The criminal law requires that all 
elements of an offence be proven beyond a reasonable 
doubt. Also, fines and imprisonment are the sanctions 
used by the criminal law. Neither the burden of proof, 
nor these remedies were appropriate to assess, main- 
tain and restore competition in complex economic 
activities. 

While the new legislation maintains criminal sanc- 
tions for certain practices, mergers and monopolies 
are no longer treated as criminal offences but as mat- 
ters reviewable under the civil law. The law focusses 
on the effects of a merger, on whether a merger lessens 
or is likely to lessen competition substantially. Sim- 
ilarly, respecting monopolies, the objective of the rem- 
edies under the new civil abuse of dominance provi- 
sion is to ensure that dominant firms compete with 
other firms on merit, not through abuse of their 
market power. 

In reforming the law, Parliament did not leave the 
enforcement of these civil provisions to the courts. For 
this purpose, it created the specialized Competition 
Tribunal composed of judges and lay members who 
have expertise in economics and business. 


Jurisdiction 


The Competition Tribunal has jurisdiction to hear 
applications and issue orders in respect of the civil 
reviewable matters set out in Part VII of the Competi- 
tion Act. These include applications relating to merg- 
ers, specialization agreements and practices alleged to 
be an abuse of a dominant position. Part VII also 
covers such practices as refusal to deal, consignment 
selling, exclusive dealing, tied selling, market restric- 
tion, and delivered pricing. The implementation of 
foreign judgments, laws and directives which could 
affect competition adversely in Canada and refusals by 
foreign suppliers to supply a product may also lead to 
applications before the Tribunal. 

The Competition Act provides the Tribunal with 
a broad range of remedies in dealing with anti- 
competitive practices. The Tribunal may, for example, 
order divestment of assets or shares, block all or part 


of a merger or allow a proposed merger to be com- 
pleted only on certain conditions. At its discretion, 
the Tribunal may grant a consent order, i.e. make an 
order on terms agreed to by the parties. 

The Tribunal is a strictly adjudicative body that oper- 
ates independently of any government department. 
Unlike the Restrictive Trade Practices Commission 
which operated under the Combines Investigation Act, 
the Tribunal does not have any power to conduct 
inquiries or investigations. It performs no advisory 
function to the government, nor can it be asked to do 
so pursuant to the legislation. It does not exercise 
any supervisory function over inquiries into possible 
anti-competitive behaviour by individuals or firms. 

The Tribunal is constituted as a court of record with 
all the powers of a superior court with respect to the 
attendance, swearing and examination of witnesses, 
production and inspection of documents, and the 
enforcement of its orders. 

Any order or decision of the Tribunal may be 


appealed to the Federal Court of Appeal, just as if it 
were a judgment of the Federal Court, Trial Division. 
However, appeal on a question of fact can only be 
taken with the leave of the Federal Court of Appeal. 


Members 


The Competition Tribunal consists of up to four judges 
of the Federal Court, Trial Division, and up to eight lay 
members. The judges are appointed by the Governor 
in Council on the recommendation of the Minister of 
Justice. Lay members are appointed by the Governor 
in Council on the recommendation of the Minister of 
Consumer and Corporate Affairs. An advisory council 
composed of persons who are knowledgeable in econom- 
ics, industry, commerce or public affairs advises the 
Minister on the appointment of lay members. Mem- 
bers are appointed to the Tribunal for a fixed term of 
up to seven years. 

The Governor in Council designates one of the 
judges as Chairman of the Tribunal. The Chairman 
directs and supervises the work of the Tribunal. 


Parties 


Any person may file an application before the Tribu- 
nal to approve and permit the registration of a special- 
ization agreement. With respect to all the other restric- 
tive trade practices set out in Part VII, the Competition 
Act states explicitly that only the Director of Investiga- 
tion and Research, appointed under the Act, may bring 
an application before the Tribunal. 

Only the Director is empowered by law to under- 
take inquiries to examine possible or potential infringe- 
ments by an individual or firm. An inquiry may be 
launched on the Director’s own initiative, at the 


request of six or more Canadian residents, or on the 
direction of the Minister of Consumer and Corporate 
Affairs. If he determines that a person or firm is 
engaging in a practice in circumstances that would 
make that practice subject to an order under Part VII, 
the Director may file an application with the Tribunal 
to secure any of the remedies under Part VII. 

When an application has been filed, the Tribunal 
publishes a notice in the Canada Gazette and in six 
editions of at least two newspapers setting out the 
details of the application. With leave of the Tribunal, 
anyone may intervene in proceedings before the Tribu- 
nal to make representations that are relevant to the 
proceedings in respect of any matter that affects the 
intervenant. 

Parties may appear in person before the Tribunal or 
be represented by counsel. Parties may call witnesses 
and may request the Registrar of the Tribunal to sum- 
mon witnesses or the production of documents. On 
request to the Registrar, anyone may obtain access to 
documents filed or received in evidence in proceedings 
unless the Tribunal has ordered that they remain 
confidential. 


Hearings 


The Tribunal has its headquarters in Ottawa but may 
hold hearings anywhere in Canada as circumstances 
necessitate. Hearings are open to the public unless a 
party or person interested in the proceedings shows 
valid reasons that the proceedings should not be 
public. 

As a rule, the Tribunal sits in panels of not fewer 
than three and not more than five members. A panel 
must have at least one judicial and one lay member. 

A judicial member presides at all hearings. 

Either or both official languages may be used at 
hearings as the preference of parties or witnesses 
dictates. 

The Tribunal may hand down its order at the 
conclusion of a hearing but generally it is reserved to 
allow the panel to write considered reasons. Ques- 
tions of law must be decided by judicial members. 
Questions of fact or mixed law and fact are determined 
by all members of the panel sitting in the proceedings. 
In case of a difference of opinion among the members, 
the opinion of the majority prevails. Should opinion be 
equally divided, the presiding member may determine 
the question. 


Practice and Procedure 


The Competition Tribunal Act directs explicitly that 
all proceedings before the Tribunal should be as infor- 
mal and expeditious as circumstances and considera- 
tions of fairness permit. The Act also empowers the 
Tribunal to make rules to regulate its practice and 
procedure. 

The Tribunal does not receive advance warning of 
applications but must respond in a timely manner. 
Expediency is important since the nature of the mat- 
ters coming before the Tribunal often requires early 
resolution of business uncertainties that may have 
significant impact on private enterprise and industry. 

To provide a framework for informal and expedi- 
tious proceedings consistent with the requirements of a 
fair and impartial hearing, the Tribunal has developed 
a set of rules that regulates its practice and procedure. 
The Competition Tribunal Rules came into effect on 
publication in the Canada Gazette on July 8, 1987. The 
Rules aim for simplicity and clarity. The Tribunal is 
left wide flexibility to direct proceedings in order to 
facilitate expediency and avoid delays. 


Registry 


The Registry provides administrative, registry and 
research services to the Tribunal. All inquiries regard- 
ing the Tribunal, its hearings and rules of practice and 
procedure should be directed to: 


The Registrar 
Competition Tribunal 
Royal Bank Building 
600 - 90 Sparks Street 
Ottawa, Ontario 

KIP 5B4 


Telephone: (613) 957-7851 
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